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This matter comes before the Court under Rule 10
of the Tax Division Rules, solely for our decision of the
ieg21 issues involved. Petitioner is appealing the denial
by the District of Colurbia Departrent of Finance and
Revenue of its claim for a refund of corporate franchise
taxes for fiscal year Zeptember 1, 1968 to August 31,
1962, in the amournt of $207.72. 1it paid the tax o

April 30, 1975, and trerezfter filed a claim for relIund

which was denied br the District of Columbia on September 3,

1975. The preczent suit wiz then filed.

" The parties, altlcu-h nct formally sul-lteing a
stivuilation of facts re:<ovant <o ou~r determii..lion of
ti:e 1gsves, are i Jull azr-cciiont as to those Uzcts,
which we will now <ittract frexr the docunments which

were submitted to the Court.
Foetitioner 1s a hovada corporation wheno principal
vlace of business is Jocated in bPortland, Ore-cn, For

o nonafactured cooreswoar and
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two indiviauuals chouse the ofiices on their own and nuy
have been rcirbursed for thoir costs by Jantzen, or
whether the offices were selec-te? for them by petitioner.
Nor is therec any other mention of petitioner providing
the sales representatives with anything, other than
samples, to assist them during the course of their
solicitations., Mr. Dilley stated in his deposition,
however, that he had his own office in the District.

It is clearly incdicated in the record that petitioner
itself had mo office or warehouse in the District of
Columbia during the pericd in question.

The duties of the two sales representatives during

the relevant period were to solicit the sale of petitioner'§

apparel, such as sportswear and swimsuits, to retail stores -

in the District of Columbia. The representatives would
show the retailers samples of apnarel from which the
stores could make selections, or the retailers could
select merchandise from a catalcg. If a retailer so
desired, it would place an order vith the szalesman on
an order form provided by Jantzen.

Eitiior tii2 saicimin ¢r a representative of the
store would £ill in the stovre's nom2, the particular
order to be placed and the destinaticn of the shipmont.,
The Jantzen representative would add the dates that the

order would b2 availakle or the cate the store dosirced

the shiprent and he would then send the ord - to petitioner

in crtland, Oregon, where it would be processed and
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either acceptod or rejectedd,  The salrs represnntatives
had nothirg t9 2o with *the receipt of the merchandiszse
or its hanlliwg a* any soin. long Lhe wvay. The repre-
sentatives essuntially sclicited the orders and sent them

to Portland. They received no noney in the transaction

nor did they provide any assistance in the collection of

the purchase price. These matters were handled exclusively '

ffice.

»
o]

by Jantzen throucgh its hom
Once the order wnhs plzaced and processed by Jantzen,
the order was shipped from on2 of petitioner's several
warehouses by common carrier directly to the retailer.
Jantzen had no mecrchandise on ceonsignment in the District
of Columbia during the taxable year in question and, in
fact, its regular arrangement hzd boen to limit its
shipments to products whkich had been ordered by a
particular retailer, The activitizs just described vere
the extent of the activities of the sales reprccentatives
of Jantzen during the rclevant poriod and the extent of

>~

pctiticner's own businoss centnc. with the Diztrict o

~
L

Colurbia,
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of Witle 13 of tho voil.d IJo.Lco Cour, enicled by Congress

in 1239, prosluloes thr ficuvict of Columbia Creoy vl +l
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2/
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on a trade or buciness within the District, which tax
is mcasured by the amount of net income derived from
sources within this jurisdicticn. The peti“ioner argues
primarily that Congrezs3, in enacting 5331 as a proper
exercise of its plenary power under the Constitution
4/
over interstate commerce, intended that the District of
Columbia be restricted by the provisions of that statute
in the same manner as the fifty states and their political
subdivisions. The District of Columbia, on the other
hand, principally contends that, since Congress did not
specifically provide in either the language of §381 or
in the legislative history which accompanied Public Law
No. 86-272 that the limitations imoosed under the statute
wculd affect the taxing authority in the District of
Columbia, it could not have intended to implicitly
repeal or limit D.C. Cocde 1973, §47-157la and §47-1551c¢
(h) (1) and thus restrict its own plenarv power to
5/

legislate for the District of Columbia, To applv Public
Law XNo. 86-272 to the District oI Columbia, responi~nt
argues, would contravene this plenary power of Congress,

The issue as prescnted, although appearing as
first to be straightforard and without complexity,

apparently does involve a gu2stion of first impression

Sco Palmavo v,

-
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(1) any cor;cratinn which is incor- ;

porated undar thn laws of such Stat2; or ‘

!

(2)  any individunl who, under the laws '

£ such 3tate, 15 gumiciled in, or a residon: ;
of, sucih State, 7/

8/ |

It is apparent £from a readinj of the legislative history

and cases which have considored the application and effect
74

of this statute that Congress' sole purpose in enacting

§381 was to respond to and allay the "considerable concern

and uncertainty" in the business community caused by the

broad language used by the Supreme Court in Northvrestern

States Portland Cecment Co. v. Minnesota, 358 U.S. 450

0/

(1959). The specific doubt which businessmen had at

that time was the amount and nature of local activities

7/ 15 U.S.C. §381{a)(b) (1973, {criginally enacted as
Public Law No. 86-272, Title 1, €101, 73 Stat. 555). There
is no evidence in this case that §38l(c), dealing with the
applicability of §381(a) to the solicitation of orders of |
tangiple personal property by independent contractors, as i
defined in paragraph (d), is appiicable. Ileither party !
has suggested that Jantzen's sules representatives were
"independent contractors.” |
B/ See S, REP. NO. 658, €6th Ccrg. lst Sess. 2-3 and H.R,
CC’F. REP, XO., 1103, 86th Ccng., 1lst Sess. 4, reprinted in
(1959) U.S. CODE CCXG. & AbLM. ULW3 2548, 2549, 2569; H.P. '

O

KZDP, N2, 936, 85*h Cong. 1zt Sers. (1959). See MNoto, !
Se~*te Tawrtisn ¢f Ir=svseasn Co-~z2ran: Public Lo £5-272,

45 Va, L. ROV, 297 (19:0) (hereinafter "Note"):; 105 CONG.
PZC. 16353 (1959).

&/ Sc2 e.c., Dol in, ro. v, feash Carolina o coor'n,
L B I T R e T B S S B O L S AT AU S )
panbt ol Ty, of Oroy, 550 v. 204 1001 {Or. 1U70) fana ca5e3
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E Shiml o L . 420 P, 2d oy (idda, 1u00)
Sy o Ve . “.J. suwper., 22, 202 AL T 215,
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which woulrd be decwed to creatre a "sufficient nexus" for
the exercise ol a statn's power to tax, The business
community foared that gsales writhin o state obtainad

through the nrere solicitation of business within the

state by an out-of-statec company having no other activities
in that state would provide the "nexus" within the meaning

1Y/

of Northwestern to subjest them to state taxation.

The basis for the concern of all businessmen was strengthened

when the Supreme Cecurt, shortly after the Northwestern

decision, denied review in two cases in which the state

court ughecld a tax on incom2 derived from solicitation
12/
alcne, toreover, prior to Northiestern, most states

made no attempt to levy inceme taies on businesses engaged

13/

solely in irterstate commerce. 2nd yet, after that i
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decinzion, 1t appeared tnat cevoral stutes eaacted new

¢ lawe Ar issued interpretaticns of tnrlr exicting octatutes
i .
to in cirsumzstances waich in the paz+ had

i been exempt.

I To alleviate the deecp concerns c<rprecsad by +tre
business community
Cengress enacted Public Law No. £6-272, codified as

15 U.S.C. 83£1, in wh. "minimum activities”

13/

ch it adopted a

i aprroach. Section 381 was c.signed to define the limit

¢ below which a state, cr political sutdivision ther=0f,

[

reower to tax tusinesses engaging

131

i could not exercise its

in interstate commerce, which were at the same time
} soliciting a portion of their business within the taxing
16

. state.,

S

It was intendaed to extirpate the pernicious

1L/ See Note, surra note 2, at 301 ard n. 3, n. 19,

J

1¢/ S. RZP. W0. 638, guira rnote I,at 2548. See gencrally,
I the debates on the floor of Congress August 19 an

r 1355, relating to the corzideraticn oi S. 25z4 b
£ 105 CONG. REC. 16333 (192'). Congress did not in<
I Tow No. 8£-272 %0 te a r=rrminent zelusion to ths urc
v wnich it recognized exiscted.
©at 2551,

m
1(?"!0-:‘

: I+ generally telieved thot the predblem was & complox
: ene which rejuired extercive and sxnzoustive stu’y In crdzr
ts reuecnh a uer"aroft solution witlon would be eqnizonlz to
botr the statzs and *h2 rnaticn. 7. Thus, in Title 11 ¢f
Fublic iow uo. £6-272, Ceornruz: Lotrat tihe Cirnitice
on tne Judiciary cf Trhe noun» o Rerm “"cen»at17c~ ard <re
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S*rucik out Ty ire Tax Feflcrn Lot of 1970, luviin Law Lo,
S5, Title ML, II1I_oA=Y, 0 oo 1?1&, vl oa e Ti4l0
wvas added wnicn teerrme 15 ULS.C, 6539, The new croticon
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recract Yo the gornoreticrn or trocciiclien of clrciricity,

"threatened economic futures,”
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theretrom, Congres: belleved 1tv was removing the uncertainty

21/ |

generated by the deciclicn in [~r* .wootern, Fer example,

tha legislative nistery points out that the immunit
provisions <f 33%1(2) are nzt availaile if an out-of-ctate
company main*ailns a warehousc or a stock of gocds within
22/
the state.
Tne partiec her2 cugzzact, and we must agree,

IRk

that certain problems arise whin E2C1 is concidered along

with D.C. Code 1673, 547-157.a and 8457-1551c(h)(1l),. under

|
which the District of Columbia contends it has the authority:

to Impose the franchise tax a*t issue here on Janizen's

I
3 . . . - ,
activities. Congress in the Income and Franchise Tax Act

of 1947, imposed a &ax on corzcrations engaging in a trade
2

or tusiness within the Tistrict of Ccluntia. Section

L7-1571a provided during the period relevant to the case
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{ Having accumed guch applicaiility, we therefore muct
“determine wheth>r or not <*he uc*ivities of Jantzen in the
ne solicltaticn of
@éordoru. within the meanirg 57 83521, <thusz brinzgins thece
ﬁ:activitle: witrin the lmmuniiy granted by that section,

‘. The District ¢f Columiia haz prac:iically conueded that *he
rextent of petitioner’'s activitiec in this jurisdiciion

of orders through two sales reprecentatives, who maintaine
*their own officez, and who gent the orders outside %he

i surisdiction for acceptance or rejection, and if approved,
Lwere filled by shipment from a point outside the District.
i .

k'We will also assume for purpeses c¢f this opinion that,

' since the Dis<rict did not indicate otherwise, petitioner
:was . dbject to the District of Columtia franchise %ax unde
'D.C. Code £:7-1571a and £47-15¢12(h), tecause of the fact

"that i1ts snles representatives maintained an office or

-

E

i

roffices within the District.
) The question to te determined by this Court, assuzmir
the aprliecarili<y of D271, iz whcther tecause ol the face

s sales reprezentztives maintained cffices

d

r

o d

>l

reve in the Diestrict of Colwrtiz, 1t would lose itz immunity

PR H vy A s man el (I N S O N
frem tanaticon urdspe G271 vhinlh i ok oreise mioht hove
P Ve o + “ s - . -y~ " . o~ e e
arloysd, Tilfore 2 .m0 cIovatiic Law sele £0-I7Z,
RN oy, s <t AP N Y b e - - r 3 -
e Soreete Flinace Covaidese v Id henrinss on three zillcs

Joand vihien all used a "airisum

' el ' -y i M 3 i Save 4] S b
activities” ayrraaci, it 1o int-reziing to note thal
204 om0 Lriel SOl L stond 2oL Aarril Y, 197, atlrenvi
CJOReT vU o dudenn, roole oo,
.\'h,/ N e ey Vo s T \. T~ —‘ -w "f\.‘ Vo S""‘Y:(“‘ ,\-1‘
L R -
o R R S S T SR U A
. ’
. B Vo, » (:"” [y . A . Py .
h - (i - ‘- . - B YAl - -
L L} - ] . . N i — ...‘._- — - ¢ -~ - .=
- I S -~ B 1 - . . . B i .
T T T S T D SRR W
A . . -~ rew . e - ~ O
T LI s weey SOT0 RILL D, WYy, D, 2210 a3 o, otnaR),
SOl SN e L, bu o= ovn o B. AL for tne comtiets

el Ol Thee e LidLoe

I
i
!
!
i
|
I
l
!
!
{
|
)
|
!
'
\

i
‘during the period in gques-icn was limited to the solicitation
'

e -



!
|
|
!

An ~mendmant intrzduccd

ief the bill previded that no s*iate shall have the pewer

" rararraph (3), which.added anoiher tusiness activity

- 16 -

one ¢f the bills woo patternced atter D.C, Code 1951,
: p
d

§5,7-155Le(h).  Inctead of adoptis- cne of the bills
roferrad +- 1%, ih~ Corittee ron ricd out a new till,

35/

’ 1
3. 252k, Az ori;

o]

P
" A

ction (a) of

[tel

innlly writt.n, <ubos

to imrsase a2 net ircome tax on income, or a tax meagsured

by net inccme, on the Inccrme deriv-d within such ztatle

ty any perssn from intevciate cormarce, if the cnly tusiness

activities within sucrn .- v are these set forth in para-

grarhs (1) and (2), whish bec2me 15 U.S.C. 3381(a)(1) and
=9/

(2), respecuively. However, S. 2524 also contained a

which would be exempt frem state taxation. That activity

vacgs ‘
I

(3) thn maintenance
guch rerccon, or vy i3 roprorointative, in
gucn 31 dt" ¢l un ol ice oo primary purpos?
and use of which is to serve revresentatives
of such porsc. wio ars ar-a-sd in the solici-
tation of orders ceoocibad 1 para7ra**: (1)
or (2), or Yto*h, cr2? *n vagaive, proccss, 2n
forward such crucru. =1/

and ereration by
{

vy seratar Talmadoe on SuvTust 29,

1059, sireek tiis entive yortorornt videh grantod Lo
i/
Yon ogach @ buoincias enpicy.n oociles office. e Jarater
halieyvod +hat Lo inclucsion of cemnoa provicion weould o2 ;
i
S R AR TR TP AR S ot covotertnet o clatn dn :
|
Dt = o g rocty 1 Y Corntrecs coontinoc o mn |
T T o I‘</

Prmunity to business s nover twefeove upheld in thn erne low,

!
- p——— —— — t
e ‘
- ~e LTS | St !
'm/ DA GNP A P IS TS P S Hove vet oreoed Lo ceversd
pael, S, ReDL N0L e, eoeeroni o thie Bl '
- , . )
“‘ N -)-.'J HY :\‘o [ ’ ‘ Y an ?')v. . i
/ . ‘ N \ . [ - ~ - i) .
b/ e 0 Ceon, . el B, o 2502, My5L3. 0 Note, !
. ‘ ‘ ] (\\
V [ i .
S ., . ' o “-\.

- -



L/

- PR R L R IS R T . - H . . - * iy
"'?ne detate on thic amerdnnint was howtod and informative.

Ny go0d frind fren Gesrcolia cuys thoat he is

in Zuier 28 mne erxomoulicon lo- Lot outcide

rersin, cCIryoritico, o0 FArTTorInly WO G2RCC

a rerrsrer TnatLU4 lnis Toor SThTe To tadfe an olier.
Tre Scnator osoys oe Lz oLur Wi erenptiion 1F tTrnat
ET3CNR tuzen Tre arior ant wWritsc it uD in tae

reme of iz caztomer, C©r iy .2 own hone, cor in
his hn=«l roc, or in o ~vrivye, »r zinply angyenere
excert iy an ¢ffl-e, Tnn Zernnue zinzT tn2

man having an cflice, t=cauce n2 cays the cffice
iz a nexuc. * * * ({1]f =re man haz an cffice,

tnat is considered a nexus, and ne would be

given no 2remptioin. &0

He summarized hig views, and apparently those of his

Cou-

reolleagues In Th2 minority, with respect tn thé signifi-

icance of & salecsman who maintained an offices

e say trat if there 1s a salesman in the

State, the salazman Coes ot nive to £0 o

a hotel ro ocr, cr 10 the nzio of the cusiemer,

or to th2 cit, yora, or *c o trivy somewnarn,

to make out the orders and send them in. The
salesnan ¢an o to tihe ¢filcer rnad send the criers
in. T“uu will not te 5o terrible as to conctizute
a nexus and, trerefore, to waxe him ineligibvle
for an cu-“rt‘cu. 4

ess arparently found the views exgpressed by Zerator
- v ‘J

-Talnadcoe more porsuacive and racnog the amencdment dele:ir;
the poararrens whieh -roriad irooeity for sales olfices.

§ thorcus readin. of Lihe cibates in the Sennie cn
3. 00068 lsads this Couvt dc oaly ¢ conslusion -- & Tuzines
Soutd onat be axenpt frootaxsiion under 6381 whero cltioor

"itrel or it sules rerrcoontotive rmaintained an office, as

in the case ol the roy

i

resontatives of Jantzen, in the state

lncekinr to tax theze 2ctivities. This cenclugion is ltaced

S rert o SR ; ado Do over . -
<7 the Con-oonoicnal hngxlu, Loy 70h5e RDC. 303 el
/11;r',\
\‘ v.'l/.

e odhu AT e dee dnondic it joaoed UY=29,



e dme o A

tprimurily on

't was unclear,

trat poaraeroyn (3), which would huve

Py the amoendment intrn-

’

m2y ©till bte a question,

activities of Jantoe

slicitation”" and, on

e wmer nent of Senator Talrmadge,

for instance, whether
resence of sample goods, the rental
calesman's home or hctel
interstate_shirment of

iness-cwned vehicles, and the servicing or

cupervidien of installation (I merciiandise were merely

Or 1IN Couiy

JEY} chdakea d

¢ e

it owos

sorns
/

R R Yt '.»).'\“

St

s Or were diz*irnnt ac+tlvities which, eitie

unctien with

roesippns borord

incidental to solicitatlion, and thus witihin

¢ 4
£
=
e}
3
6]

activitles, extonded e mininu
!

~-va golicitatien.

cne knew tne (i tars

we¢ ilnterproied U501 hovw

(_L
}— g
~<
[
o
]
-+
Q2
ke
2
™
=
o
M

[ aad
4]
jog
ot
=
£
ct
poae
7]
=
b
o

S e
cornnavte Lorool I3
crtoat all, oo e
Sore Vel oh ot O

TavAl el s T ey

™ ‘/-L)' (, . \:‘... ville B,

L. ' : ¢
) ,). I‘u DR Y [ ‘)_’
‘r\r"" n 1% L -

Pojoste o e A,

("lt(‘\l il) PV B K __\_‘7 Ly



i
|
'
i
1
i
1
i
i

- 19 -

52

iwe zre conc-rned, It was gtateu in a few o. theze cauns

(that the term "solicititici.” cheould we conciruecd :-rrowly,

.but given its genorally @
| =/

T+

v

1legizlative nicztory. i

{
iwhicn follecw as 2 rnatural rzcuit of the solicitatizn,

+as, ccllectisns, serving ceainplaints, technical acsistanc

i

]

] 54

‘
¢
]
1
'

t

!

P

é
1
1}

i

‘
'

i
+

fand training. In ii=u¥izi-, *he Surreme Court lef% open
!thc question whether activities such as the reprecentative

J
'maintaining a local cffice, meeting with retailers and

idistributing premotional literature fell within the‘meaning

i of the term "solicitatior" cince it found other activities
! . . . <
‘to be Teyond mere solicitation.
1
In the studies conducted following the enactment of

0

, Public Law Ho. 86-272, tie Comrmittecs of Congress surve; :d

i all the states to determine how each state interpreted the

"nexus" starndards for purposes of *tre imposition of income

iior franchise taxes on corporations doing business within

trheir boundaries. The results of the survey revaaléd

» that the District of Coliunivia cverall took a liberal view

of the nexus requirements in favaor ol the out-of-stnte

corporation, althousn it imzossd franchise taxes on corpor-

aticns whoge sulesmen rerulnrly solicited orders here ond
5. ~~L._' [t S b @ R ] -t
e N oo . -
roent” ey T . o e T
ne . CrUte iV oot vt of
ove ln T

i 15 ot el wse e
-

s ni., 060 Lrk. 107,

h e Vo Dopoe o STt
.(;. . ‘~:'\"f"' Ve -
Qs REREREY I

-2

o N t] ﬂr_‘;‘, :"" N B
- S SR ol P
- a gl AR e
° - W L. =T

. 3, B Ty N T vt oot o Ltulnat Tre oo b
i ensesoe IL W ndbopntbonlo o Yo overruile Lo Lolding

rote 17 ~ -y

i



Ceither rosidid o owne Dictrict usiier tlelir hemes Sor

pralntalnia s roonis, or hou oo o oLos niflee in the Dizirict.

in tne zita ticae weere tree salesioa roecularly solicited

oviders here tut nud ne 580 lce in 13 onme or elasihere,

the Distriet of CcJumhia, 2t lecct at that time, imposad

. 4=
creocents

tinterests werse roizincd on

no franchisz *uves whera tne follocwli - contacts were alico

znlecnan used a telepnone answering service

pue
o
(8

]

end had a local dirzctory licting; tre corporation wacs

‘qualified to do tucinecs in the District; the company's

. products were chippea C,0.D. into the District; security

socds sold; credit investi-

[

@11

[

gations and collections were conducted by the salesman;
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Accordimrly, wre find Liat petitioner's cluaim
a rnfund ¢ oetriorol rroaien o Lons nald faro e
ol ZeptsnLoer 1, 1900 o ducust 21, 190

CE407.72 nust te Jdenicd.
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Accordimriy, wre find Lhat petitioner's claim for
a refund i ecrnapl> rroanchloe Lonon paid for Lhe period
20 Zeptentor 1, 1970 o Jucust 31, 1949, in the auount of

w407.72 nuct te donled.
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